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BEFOEE THE
DEPARTMENT OF CONSUMER AFFAIRS
ROARD OF VOCATIONAL NURSING AND PSYCHIATRIC TECHNICIANS
STATE OF CALIFORNEA

i Tn the Matier of the Accusation Against: | Case No. PT-2003-1251
JANETTE LYNN CLEMENT
377 Mathew Street | OAH No. 2008060294

| Porterville, CA 93257

P::;}'chiatrj;c: Nurse License No.
PT 24049

Respondent.

DECISION

The attached Proposed Decision of the Administrative Law Judge is hereby adopied by the |
Board of Vocational Nursing and Psychiatric Technicians as the final Decision in the above-entitied

matter.

This Decision shall become effsetive on March 11. 2009,

IT I8 SO ORDERED thiz 9th day of February, 2009,




BEFORE THE
DEPARTMENT OF CONSUMER AFFAIRS
FOR THE BUREATU OF VOCATIONAL NURSING
AND PSYCHIATRIC TECHNICIANS
STATE OF CALIFORNIA

In the Matter of the Accusations Against:

RICHARD LOYD GRAY ' _ Case Nos, PT-2003-1249
Psychiatric Technician License No. PT-2003-1251
PT 30932 x PT-2003-662

PT-20403-1252

JANETTE LYNN CLEMENT - PT-2003-1253
_Psvchiatne Technician License Mo

PT 24049 OAH Nos, 2008060293

' ' 2008060224
LAURINE P LUCKEY Co 2008060297
Psychiatric Technician Licsnse No. _ 2008060300
PT 205309 2008060301
MARK STEVEN REITZEL

Psychiatric Technician License Ne.

PT 26367

EDWARD 5. SALAZAR

Psvchiatric Technician License No.

PT 19120

Respondents,
PROPOSED DECISION

On October 21, October 22 and October 23, 2008, in Portervilie, Calilornia,
Anr Elizabeth Sarli, Administrative Law Judge, Office of Administrative Hearings,
State of Californie, heard this matier.

Termifer 8. Cady, Deputy Altorney General, reprasented the comiplainant.

Bep Allamanc, Attorney.ar Law, represented respondents Janefe Clement and
Mark Reitzel.



Q-pven Bacsall, Attoraey at Law, represenied respondents Richard Gray.
Laurine Luckey and Edward Salarer.

Lvidamce wag recelved, the record waz closed and the macer was submined on
Cietohber 23, 2003, '

PROCEDURAL FINDINGS

L The Board of Vacational Nursing and Psychiairic Technscians issied
Psvchiatric Techniclan licenses to respondents as follows:

Numbers PT 19120 ta Edwerd §. Salazar (Salezar] on April 4, 1979, Tlns
license expired Febreary 2006 and has not beer: renewad.

Number PT 2053% 1o Lavrine P. Luckey {L.uckey) on October 1, 1980,

Number PT 24049 to Janatie Lynn Clement (Cloment a.k.e. Janctie Lyna

Fischer on August 27, 1983,
Number 2T 26367 1o Mark Sieven Reitzel (Reitzel} on Al 19, 1589,
Number PT 30932 to Righard Lovd Gray (Gray) on May 14, 2001.

# I Febraary 2008, Terssa Bella Tones, Executive Officer, Board of
Vocationel Nussing and Psychiawie Techniciars, mads and fled Accusaiions against
respondents, i ber official capacity. The Accusatons allegs thet resnoncenis acied

wslow the standard of care in respect i comainment of a cilent on Aoril 13, 2003,

e Respondents timely filed Notices of Defense, The marters were
consolidated for hearing and the matter was set for hearing before an Administrative

Law Fudgzs with the Office of Administrative Hearings, an independent ad;udicat:ve
agency af the Stare of Califomia. purszant 16 Government Cnde section 11500 2t seq,

FACTUAL FINDINGS

b The Parterviile Deveiopmental Center (PDC) s a sjate-operated facility
which serves peaale with developrental disabilities. Macy of the individuals served
a1 PDC have sericus madical andfor Senavioral problems and require services withins a
seeure treatinent prograr. Many of (he ciients are in the mild lo moderate range of
mental resardation and have come in eontact wiin the legal sysiem. The courts aave
determined them to be a danger ta themseives or others andfor incompetsnt Lo stand
irial. Additionally, ihe couris have determined that they meet the criteria requiring
ireatment i 4 secure area, In 2003, PDC had a papulation of anou! 804 clients.



3 When PDC hirss psychiatric tochnjzians, 1f requires them to lake Acuve
Treatment Crisis Managemenl Training (ATCM) during grientation.’ The psychiatric
technician riust repeat this training yearly, ATCM is a svstemaric approach o
addressing out-of-control behavior. ATCM {raining is designed to provide the
psychiatric jechnician with tachiigues for verbal and physical intzrventions. The goal
is 10 prevent out-of-conirol behaviors, and i[ not possible, resolve these situations
safely and calmly.

ATCM training provides instruction on safely restraining chents
{containment). ATCM teaches a team approach 1o physical restraint. In 2002 and
7003, the ATCM training instructed that a minimum of two people is required 10
perform a containment. In the event a COMAIMMENT Was BeCe3sary, one person should
restrain each of the client’s arms. Ldeally, the heaviest and laliest staff members
should secure the arms of large clients. If additional staff were available, these
additienal persons should restrair the cliens’s Jegs. If an additional person was
available, and the Jegs and arms were restrained, that person should move o the wp
of the client’s head and gel-down on one Knee and protect the client’s head 50 the
client could not bang his head on the floor. This person wes 1o “shadow™ the head by
placing his hands in-a laced cupped position about two inches over the head. Ifthe
client Lifts his head off the floor he can not gain momentum and bang his head on the
floor. The steff that are restaining the client’s arms wete instructed that they could
look away from the client io avoid the client spitting in their eves. The ATCM
training instruets that the safest procedurs when there is only one staff person
available is to avoid, evade or escape the aggressor until help arrives.

Additionally, the ATCM waining imstrucied that a two-person wa.l_l restraint is
preferable to a takedown and prone containment. The manual provided 1o physical
therapists instructs as {ollows: '

CAUTION!! Prone containments are the most
restrictive of the physical interventions, The process
poses potential dangers of injuzry to both client and staff.
As such it should be uilized as-a last resort measure afier
other, less testriciive forms of intervention have fajled.

A clear and present danger of injury must exist and
staff must perceive thal an immediaie threat to safety is
presemnt.

THERE ARE NO ONE-PERSON CONTAINMENT
PROCEDURES. ALL PHYSICAL INTERYENTIONS
THAT REQUIRE CONTAINMENT MINIMALLY
UTILIZE TWO - PERSON CONTAINMENT
PROCEDLURES. THE MAXIMUM NUMBER OF

: Tnis Taining was formerly eatitled “Managing Assauliive Behavior (MAaS)"

ak



STAEF FOR PRONE PHYSICAL CONTAINMENT 3
FIVE. (emplasis in origina’]

Tne ATCM training emphasized this material iti a mznual and in a PowerPaoint
presentation. Additionally, the stasf practice¢ cffective containmen: procedures
during the training. Respondents, who were all PI3C emnioyees, received this
sraining on orientation and veariy (hereafter. Clement, whi swas new to PLYC,
received this training in her oricrtation and had recaived it arevigusly in the ather
facilitiss in which she bad worked. '

Ir zddition o their training, respondents were provided with pertedic bulleting
outlining their respongibifities in behavier maragement. Respondents were providea
Facility Bullatins which set forth the comditions {7 containment snd the prohibition
on comlairment by Sewer than nwe persons,

3 In Ap=! 2003, respondents were familiar with ATCM contaimumern:
procecures, they were aware of the prehinition against one-person comiainmsnt, anc
they were aware of the dangers of inappropriale contalnments, Lo thamselves and
cliems. Respondents had all sarticipated in multiple containments priov (o April
2003.

4, 4 2 had been a client of PDC since 1997, Previously, he had besn a
client of Camar:llo State Fospital and Developmental Center until thet faciiity closed
‘n 1997 AM. was commiftad 16 PDC by court arder, pursiant to Welfare and
Fastitulions Code section 6300, as a danger o himself and others. AM. had a= [Q of
63, which qualified him 2s mildty mentaily retarded, He was deaf and mute, Dut was
able to read lips. He was aiso diagnosed with paranoid schizophrenia and had
previous psychiatric diagnoses which included antizocial personality disorder and
pedophilia. AM.’s history included ineidents involving physical altercations, threats
to staff, intimidation, lying, noncompiiance and various criminal acts. On May §,
2002, staflf osychologist Clint Soares wroie:

The combination of this history which inciudes a variety of
dangerous and disturbed behaviors and his periodic sevore
sszauttive and aggressive behavior even in d secure and highly
suparvissd environment and while on antipsychotic medicatior
strongly supports the conlinued presence in TAM | of
anacceplably high potential for dangerous hehavior, .. based on
hiz ofter unpredictadle aggressive and assaulied behavior torwards
sither pecrs o staff, AM. oresents a clear danger ta others in his
anvironmertt,

4 S i g e b . i it Bl
"B clients ars ~xfzrred to herein by their inicals ir order to arotzat their zondidentiality.



ALM. also suffsred from Bypertension. He was prescribed an antipsycaciic
medication, quetiapine, and & medication for hypertension, propanclol. In 2003, AM.
resided on unit 17, a secure, forensic unit. He was 37 vears @id_, 6 feet tall and
weighed at least 250 peunds. He was very proud o his size and erjoyed
demenstrating his sirengti.

3 On Frursday, April 10, 2003, AM. refused to take any ofhis
medications. Toward the end of the day, he became upset and aggrassive, snierss the
farility laundry room and refused to leave. Fuacilily palice were celled and when they
arrived A M. ran dowrthe hall and broke off a door handle while trying 1o ger out of
the building. He was placed n restrainis and was evaluated by the facility phyvsician
Dr. Roberts. Dr. Roberts gave AM. intramuscular injections ef Ativan and Haldol to
control symptoms of psychosis. A “crisis review™ was conducted. A .M. agreed to
tale his-medications. Staff ageeed that if A.M. again refused to take his raedications,
the nurse practitioner would noiify Dr. Roberls and Dr. Roberts would resvaivaie
AM., after the weekend. On April 11, 2003 A M. accepted all his medications. On
April 12, 2003, Saturday, A.M. refuseq all medications the entive dayv.

6. Gray was on duty that Saturday and notified the nurse practitioner that
A M. was refusing his medications and acting in a bizarre fashion. At one point
during the day, A.M. refused 1o retur from the rear courtyard. He would not come in
until facility police arrived. That evening, A.M. pushed aside a female staff member
and ran out the main door toward the sallyport. Gray and other stafl members entercd
the sally pert with facility police officers, and with that show of force, A.M. gave up
and came back into the facility, AM. continued to exhibit agitated behavior by
pacing and standing near the front door. He eventually went to sleep at 3 am. and
slapt until noon on Sunday. When he awoke he refused his medications and refused
to eal.

T On Sunday, April 13, 2003, Gray reported for work om the 6:30 a.m. to
3:00 p.n. shift. Staff had advised him to enter the unit through an alternate door
because A M. had been monitoring the entrance door for an opportunity g escape
when someone entered. The staft assigned o unit 17 on April 13, 2003, were Gray,
Clement, Luckey, Remy Ocamypo, Randy Burton and Salazar. At around 12:30 p.on.
Burton and Salazar iefi the unit to escort clients to the snack bar. Luckey had
escorad 2 clisr to the showers and was returning to the unit’s technician station.
Gray, Ciement and Ocampo were in the technician station. Clement was the med-
persan, in charge of dispensing medications. She was in the back of the technician
station. in the “med room,” working on charts.

8. AM. was continuing 10 pace in the hallway outside the technician
siation, ‘Ocarnpo had just-gone out the right door of the technician station and was
holding her keys in her hand 5o lock the technician station door when AM. grabbad
Ocampn's keys. ‘Gray heard Qcampo scream “Rick, he has my keys!” or words to that
effect. Gray ran.out fhe right door of the technician station and saw that AM. was



holding a restraint key and was aitempiing to stan Ocampo. Ocanpo was backing up
agains: the wall koiding her stomach.  The restraint key is 2 key with a knifelike
appearance approximately one and 2 haif to bwo inches long with a shaft ending in a
soint. Gray twld AM. to give lum the kevs. AM. tried w0 slab Gray with the restraint
ey, Gray backed away and sounded his alarm, summoning help frorm adjacent uaits.
A* this paint, Luckey was coming up the hali. Grzy told Gearnpo, Luckey and
Clement 10 go into the technician station and lock the door. Clement, Ceampo and
Luckey stayed in the technician station until other saff arrived several minutes later,

o, Vieanwhilz, 4 .M. had walked toward another climnt, %. 0., who was
sweeping the floor with a push broowm. v M, was approximately 6 [zet tall and close
t5 300 pounds, A.M. stabbed V.M. with the restraint iy, in V.M.'s arm, chest and
side. AM. then turned and headed down the ather end of the kailway toward apother
cliepr KB, K.B. had seen A.M. stab V.M. and as AM. approached KB, K.B. hit
A M. in *he head, K.B. was also a laree man, approximately six foot four inches tall
and weighing close to 306 pounds, AM. turned around and staried waiking up the
nallway back Lowards the technician station.

10, As AM. approached the techniciar station Gray confronted AM. in the
hallway. AM. attempted to hit Gray and lore his shirt, A.M. turped back down the
nalbway and Gray followed him, with V.M close behind. K.B.came up to AN, and
Wit him two more times with uppercut punches. Gray was concerned taat K.B. and
V.M, who were both jarge man, would serigusiv burt AN, Gray was also concermed
that AM. would continue ic stzb staff and clients with the restraint key. Gray jampsd
on A ML s back, with his right arm around A.M.'s shauiders. Gray used his left hand
eq ward 0T K.B. A.M. who was taller and heavier than Gray, bent ovar at the waist
under the weight of Gray, Gray's feet came off the ground, The two became
unbalanced and feil w the flaor,

When they hit the flaor, Gray remained on AUM s back. Geav's entire body
lay on A.M. K.B. came around to the front of the two and atiempted to pick up
A M. °s head 1o smash it on the ground. Gray protscled AM’s head by placing his
right arm under A.M."s l6 zar, 0 that Gray's arm was between A.M.’s head and the
foor. A.M.’s head was iurned to the right and Gray could see him areathing. Gray
wied 1o communicate to i that he needed 1o calm down. AM, sried to bite Gray’s
bicen and Gray moved his right arm s¢ that A, .5 chin was on top of Gray’s elbow.
AM. was struggling to arise and was trying to throw Gray off his back. '

(iray was lying on the fioor with his body lying Tatl length or A.M.7s back
and wilh his fght are ander A M.'s head for ahoul “wi minates waen Burlan and
2eitzel amrved in response to the alarm. Gray remained ‘ving on A.M. s back, with
his rignt arm around A.M."s neck and Gray’s righl hand holding his own el hand.
Gray told Reitzei to ger the keys from A.M. Reitzel wrestled the kevs from AM.s
right hand. Reitze then grabbed A.M.'s right arm, turned toward the watl and heid
A M7 right arm i place, in the manner prescribed in the ATCM orotocols. Bueton



srabbed the left arm and faced into the hallway, in the mannzr prescribed in the
ATCM protocols. Salavar arrived and zrabbed AM.s right leg, also in the manner
prescribed in the ATCM protocels. Either client V.M. or avother staff member
grabbed the other lea. Gray called out for reslaints and remained on AM.'s back
while Luckey dejiverad the restraints and assisied in placing the leg restraints on
AM. AM. continuad to try to throw Gray off his back. Facility police officers
arrived on fhe scens. An.arm rostraint was piaced on AM.'s left wrist,

The staff atierapted to pass the arm restraints from A M.s lefl wrist 1o the
righi wrist while Gray rernained lying on top of him. Gray pulled up on AM. to
allow the restraints 10 pass undemeath A.M., from his left to his right side. At this
point, Gray noticed that A M. had slopped struggling. Gray got off A, ‘Gray had
been tying on AM.’s back for five fo seven minutes. A M. was rolled over and was
not breathing, CPR was ijtiated, A.M. was transported (o Sierra View Hospital
where n2 was pronounced dead.

11.  An autopsy was conducted by Gary A. Walter M. D. on April 15, 2003,
Dr. Walter established the cause of death as “cardjac dysrhythmia due ta peolonged
left carotid artery compression.” Dr. Walter commented that “the cause of death
appears to include an element of asphyxia with vagal inhibition.” Dr. Walter noted.
that “there is a region of left supra-thyroid soft tissue hernorrhage overlying the
inferior karvr/superficial trachea in this region.” He also noted that “the lefi mid
carotid artery showed a region of surreunding soft tissue hemorrhage.™ The Deputy
Corener concluded that “decedent expired as atesult of Porterville Developmeantal |
Center stafT attemnpting to restrain him during assaultive and combative behavior and
his death is classified as accidental.”

Allegations Against Gray

12.  The Accusation alleges thal Gray's actions in containing A M. were
incompetent, grossly negligent and constituted excessive foree, mistrf:_atmeﬁt and
abuse of AM. Complainant offered persuasive expert opinion that Gray's action in
attempting 2 one-person centainment was in violation of ATCM training and that the
standard of care for psychiatric technicians is 1o follow ATCM protocols. Expert
opinion estabiished that Gray substantially departed from the standard of care
ordinarily possessed by and exercissd by a reasonable licensed pavchiatric technician
by: (1) fumping on AM.'s back] (2} remaning on AM.'s back for five to seven
minutes; and (3) placing his right arm under AM.'s neck.

Gray contends that be had no choice bt to jump on A M.'s back in.order 1o
protect him from appreaching angry clients and 10 prevent ALM. from stabbing other
people with the keys he was brandishing. A.M. could hawe seriously injured semecns
with the kevs. Gray believed he was alone in addressing the crisis, as he had only
small wormnen on his umit at the time and he believed they could not contain AM. He
understood that it might 1ake a few minutes for staffers to arrjve from orher units 10



sasisr in a containmen: and (elt he had te take action. He felt he could novry 10 talk
ta A.M. bacatse he was deal and could not safely get into 2 nesition in front of AL
hecause he would bé between A M, ang bis attacker KR

The evidencs is persuasive that Gray acted rashly, imauigively and with poor
judgment in jumping on AM's sack. He ignored the ATCM protoenls and ignared
‘he fact that Clement and Lucksy were also trained in ATCM protocals. e sheuld
have asked for Clement’s and Luckey’s assislance. The evidence is that Gray had
activated Ris alarm and he coutd court on other staff 1o assist hirm in a minuie 9r 30

Even if Grav had acled appropriately in jurmnping on A s back, remaining ot
A M.'s back for several minutes after Reitze! and Salazar arrived and secured A.M."s
arms wes erossly neglipent, incompetent and sonstituted excessive farce. At hearing,
Gray offered the explanation that he was anabic 10 get off A M. ’s hack withous
stemping on Reitzel or Saazar. Gray was oot cradibie, The evidence is persuasive
that Crey remained “pancaked” on AM. s back without making any attemys: 1o rlse.
in an effort to keep hire down on the floor, sven alter facility police hac amived.
Further, Gray's action of keeping his right arm around A M. 's neck during the entire |
containment was grossly negligent, incompetent and constituted excesstve forze.
CGiray tastified that his arm did not put pressure on A M.'s airway ot throat anc that
Gray supparted his own body weight with his elbows to avold putting pressurs on
AM. This lest:mony was not credible. I is not credible that Gray could maintain a
pasition lying lengthways on AM.'s mack, with his right amm around A.M.'s head and
neck area, and support his weight with his elbaws. The witness statements do not
support Gray's testimony, and the autopsy repott identifies hemaortliaging at the
inferior larynx/ supesficial trachea and the left mid carolid artery, the areas whers
A M. s head and neck carre in conact with Gray's righi am.

Wiile the-evidence is clear that Gray's actions in jumplng on A.M.s SECK,
rernaining on his back and placing s richt arm around Gray’'s neck were orossly
negligent, incompetent and constitutzd excessive foree, the evidence is also ciear tha
Gray had no malice toward A.M. and had no intent to hams him, Rather, Gray's
inrentions. however misguided, wers to prolect A M the 51277 and other patients.

Alegarions Against Reitze!

15 The Accusation alleges that wher Reitzel arved on the scene, ne saw
Gray iving or A.M.'s back with his arm around AM.'s neck. He also saw that AM.
was struggiing. The Accusatior alleges that Reaitzal shouic have recoanized that Gray
was not usite an approved ATCM containment argeedure and siould have intervenad
to englre that proper containment pracedures were foslowed, The Accusation alleges
that Reizel™s Mailurs to immarvene constituted gross negligence, incompelence and
constituted use of excessive foree, mistreatment and abuse of AM.



Complainant oficred persuasive exper: opinicn that Rejizel subsiantially
deparied from the standard of care ordinarily. passessed by and exercisad by a
reasonable licensed psychiatric technician when he did.not advise Gray to get off
AM.’s back and neck or suggest an allernate method of containment which complizd
with ATCM protocels. Corplainant did not prove that Reitzel, himself, used
excessive force or mistreated. o1 abused ALM. '

The Accusation further alleges that Reitzel cornmitted asts of dishonesty in hig,
interviews with investigators foliowing the incident. [tis alleged that Reilze] gavs
“inconsistert and different versions” of the position ne was in und the position Gray
was in during the containment of clisnt A.M., and that his account was *in total
opposition 1o the account of events by PT Gray.”

At the outset. it is recognized that Reitzel's version of the respective positions
of himself and Grav during the containment of AM. were in conilict. The fact that
Reitzel's account was “in total opposition to the account...” given by Gray, or anyone
else, does not, in itself, constitute grounds fer an allegation of dishonesty. The fact
that their statements were in conflict does not mean that Reitzel was dishonest. The
inquiry here is whether Reitzel's statements 1o investizators Were di_s}_ionest.

_ Reitzel was imerviewed on April 30, 2003, by two investigators, Robert
Friedman, Senior Special Invesligator with the Department of Developmental-
Services and Special Investigator Joe Baumgardner, who was employed by with PDC.
Reitzz] had a union representative aczompany him. Reitzel was advised he was being
questioned as part of an offical investigation and he was directed to angwer all
questions honestly and completely. He was advised that his refusal to answer, or any
- type of evasion, deceplion, dishonesty-or lack of cooperation could constitute
insubordination andior inexcusable neglect of duty and result in disciplinary action up
to.and inclnding dismissal from his employment. He was advised that his statements
and the evidence gained by reason of his statements could not be nsed in 4 eriminal
proceeding. Reitzel agreed that hie understood the advisements. .

Reitzel related that lis arrived on unit 17 about a minute to a minule.and a half
after he heard the alarm. Luckey mat him at the door to unit 17 and pointed down the
haltway. There he saw a couple of clients and Gray on the floor with AN, Thare
were no otner staff members there. Reitzel told investigators that A M. was Iying on
his right side with his right hand tucked under his body. Reitzel had io dig the keys
oul of A.M.'s right hand. Reitzel told investigators that Gray was not oo Lop of AM.
and was not lving on A M.'s back. He demonstrawed Gray s position with Gray
crouchad on his knees over A M.'s head, with his hands securing A.ML.'s head. Restzel
said he did not see whers Gray's arrs were in relation 1o A.M.'s head. As soon as
Reitzel got the keys from A.M. he grasped AM.'s right arrm, secured It, and locked
away from AM. 50 that &M, could noi spit or him. He assumed that gther people
seoured A M.'s left arm and legs bscause AN, was moved from his right side into &
prone posttion.



Darine pis interview, Reitzel conceded that Gray could have gotlen on AvL's
hecle after Reitzel secured AN's sight arm. However, Rei*zel stated he would not
have seen Gray got an AM.'s back because Reitzel's face was nuned away from AM,
[ater in the intesvicw, Reitzsl staled thal when a2 firsi got to the scene he “wasn't
zspecially tooking to see where this person [Gray| was n particuiar.” He again
ackoowledped that Gray coulc have potten antd AN 'z back when they had gone into
prone coatainment, but he did not see that and “wasn't aware of the particuars af
what Rick was particularly doing.” ' '

[ater in the interview, Reiize; wes told that 5is recallection o7 where Gray was
whan he arived o the scene was inconsistent with other accounts. Fle was “given an
aopartunity 1o thick about1t.” Reitzel then explained and described Gray's position.
Gray's body was positioned over AM.'s body so that “he woudd have had to have nig
side possibly on top of him coming around the ront - 1o the head.” He alsa described
Giray's arms as tucked up underneath A.M.'s head with the hand of one arm grabbing
e wrist of the other, Gifford then asked him, “Is it true that when yvou waiked anto
the unit and agscassd the situation Rick [Gray] was 21 the head as you desenibed
ariginally?" Reitzel responded, “Well, when I say ne was al the head, ] mear he was
i front of the head and the tiead arsa and the upper body and the shoulders acrass the
hack.” “He may have been moze around birn than [ stated hefore.” When asked what
he meant by “around,” hé stated, “Well, more wrapped around hiz head area™ Later,
aftet investigators told Reitzel that this was & death investigation and a ser1ous matier,
they asked him “Isn't it true that Rick was never up in that position by xis head the
way vou described it carhier® A fre clarifying the question, Reitze] answered “yss”

Land ¥ want 1o help you oul here.”

At hearing, Reitze:. testifizd that when he arrived on the scene bis saw Gray.
sot on A.M.’s back, but holding his head in the pasition ha describec in his statement.
He explained that he had been badgered during (he interview, was exhausicd, and was
just trving 1o give the investigators what they wantad. A reading of ihe transcript of
the investigational interview confirms that Reitze! was repeatediy questioned and s
version of evants was continuously challenged by the investigators. The ranscript
dernonstrates Reitzel's halfhearted agreement with investigators that he had notseen
Gray crouched by A.M '3 head when he arrived at the scene. Howeves, the transeript
also reveals Reitzel's evasiveness during the entire ipterview. Further, Reitze!s
description of Gray's pesition when Reitzel arrived or the scene is simply not
cradible, and it is not credible that Reitzel could have been mistaken. Reitzel stated
that AW, was sruggling to get up when Reitzel arrived. Yei he also stated that Gray
was crouched by A M.'s head and there were clients at A.M's feel. Tt 15 not credible
that A M. would have needed to struggie to get up i Gray had heer standing,
srouched aver &is head, witk clients at ns fzet. Jater, Reijtzel indicated Gray was
actuzi v hoiding A M.'s head, and it 1s also nol crediblz that this restraint alane, with
clients holding the feet, wouid have kept A.M. on the ground.



~ Fusther, at hearing, Relizel was asked if he ever saw Gray or A M.'s back. He
responded that “when we were gelling off 1AM and T tumed he [Gray| was getting
off the back 50 at some point I assume he was on [A.M.'s] back.” This response is in
sharp contrast 1o s staternents-during tng jnterview that he never saw Gray on ANs
back or even felt s presence there, ' :

~ Finally, the gvidence is clear that Giray was on A.M.'s back during the entirs
containmeant, -and not crouched over A M.'s head. It is not credible that Reitze] did
mi# soe thal

Allegations Against Salazar

14. - The Aceusation alleges that when Salazar arrived on the scene, he saw
Gray lying on A.M.’s back with his arm around A M.'s neck. He also saw that A M.
was struggling. The Accusation allegss that Saluzar snould nave rﬂcognizi:d that
Gray was not asing an appreved ATCM containment precedure and should have
intervened to ensure. that proper containment procedures were foliowed. The
Accusation alleges that Salazar’s failure to intervene constituted gross negligence,
incompetence, usce of excessive force, mistreatment and abuse of A M. '

In his staiement to invesiigators, Salazar admitted that he saw Gray on AM.’s
hack with kis arm around A M. s neck. Complainant offered persuasive expert
opinion that Salazar subsiantially departed from the standard of care ordinarily
possessed by and exercised by a roasonable licensed psychiatric technician when he
did not advise Gray to get off of A.M."s back and neck or suggest-an alternate method
of containment which complied with ATCM protocols. Complainant did not prove
that Salazar, kimself, used excessive force or misireated or abused A M.

Allegations Against Clement

15.  The Accusation alleges that when Clement heard Gray, sound the alarm

-she remained in the technician station until other siaff members responded to the
alarm. The Accusation allsges that she did not assist Gray by responding o the.
alarm, as requited by PDC policies and prosedures and her training as a psychiatric
lechnician. After several minutes. Clemen: went down the balt and saw Gray on top
of A WL with nis arm around A M.'s neck. The Accuasation alleges thal Clement
should have recognized that Gray was not using an approved ATCM containment
procedure and she should have intervened 1o ensire that proper containment
procedures were followed, The Accusation alleges that Clement’s failure 1o intervene
congtitated grass negligence and incompetence.

 Complamant offered experl-opinion that Clement substantially departed from
the standard of care ordinarily possessed by and exercised by a reasonable licensed
psvchiatric technician when she steyed in the technician siation and did not assist
Gray with AM. She further substantially departed from the standard of care when
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che did not advise Gray to gat off of ALM. s hazk and neck or suggest an zlternate
mathod of zontainment which complied with ATCM prifocols.

Respondents offersd expert iestimony o the effect that Clement used her ime
“gpprogriately” by calling for assigtance and then walking down the hall io ask Gray
wihether he pezded a resiraint order, Respondents expert also offered the opinion that
Luckey and Clement, bezavse al their amal! stature and light weight, might not have
heen usesal in hoiding A M.'s arms down in tha containment, zlthough they could
have assistsd i holding A M.'s legs dow:,

The evidence is persuasive that Clement was irained to assist in situations like
the one that presented here, and that she had 2 duty ro assist Gray. She could have
assisted in a varie'y of ways to attempt ta diffuse the situation, or if necessary, assist
Gray in coataining AM. ip a safe mannet. Clement substantizily departed from the
+andard of cars when she failed to assist in the safe handiing and cortainment of
AN, The svidence is persuasive that Clement substantially deparied from the
standard of care by failing to setl Gray to get ol A M5 back or suggest an aiernate .
wethod of containment which complied with ATOM protocots,

The Accusalion also atleges that Clement commitied acts.of dishonesty during
Lterviews with investigators, i that she gave ‘nennsistent and different versions of
what occurred and her rendition was 14 total opposition 10 the aceount of events given
5 Gray ang others present. Clement, in har statemest ta investigators on 2 May 3,
1003, siated that after betp arrived and she knew that A.M. was probably contained,
she walked down the hall to ask whether they needed an order from the physiciar for
stacement of restraints. She was not “saying a lot of attention” to who was
positioned where, and she ramerbers Gray being on A.M.'s lefi side “but T dor®
remember if he was taying across his back or not.” Gray then tald her 1o get the
restraint order, There was no direct evidence 1o ‘mpeach Clement's assertion that she
could not tell who was positioned where. But, the inference can properly be drawn
that hecause Clement actually spoke with Gray when he told her to get @ restraint
order, she must have seen whete he was positioned, and he was on AM s back. For
Ihese reasons, the evidence bs persuasive that Clement was dishonest in her staiement
to investigalors.

Allegations Against Luckey

16 The Accusation alleges that when Luckey heard Grav sound the alarm,
rather than assist a coworker by responding to the alarm zs is reguired oy PDC
policies and provedurss and her training as a psychiatric tschnician. she retreated 1o
the technician statior. She remaincd in the lechnician station until other staif
membera responded to Gray's alarm. She opened the door to the iechnician slatian
andl heard someane tell her to bring the restraints, She brought the restraints and
assisted in putling ther on AM.'s legs, The Accusation atleges that Lucksy should
nave communicared with felfow staff members ot an appropriate containment
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procedure and sirategy forcontainng AM. and that she failed to follow PDC policies
and.training in that she neglected to perform her duty 1o protect the salety and welfarz
of A.M. The Accesation alleges thar Luckey's failure 10 intervene constituted gross
negligence and incompetence. o

Complainant offered expert opinion thal. Luckey substantially departed from
the standard of care ordinarily possessed by and exercised by a reasonable licensed
psychiatric techniclan when she siayed indhe technician‘station and did not assist
Gray with A M. Ths evidence is persuasive thar Luckey was trained io assist in
sitnations like the one that presented here and that she hada duty to ._éssis_‘i_'Gra}-'. She
could have assisted in a varietv of ways to attempt 1o diffuse the. situation, or if
necessary, assist Gray in containing A.M. in a safe manner. Luckey substantially
departed from the standard of care when she failed to assist in the saie hapdling and
containment of A.M. The evidence is persuasive that Luckey also substantially
departed {rom the standard of care by failing te tell Gray 1o get off A.M.'s back or
suggest an alternate method of containment which complied with ATCM protocols.

Respondents offered expert testimony to the effect that Luckey used her time
“appropriately” in the techmeian station, bringing Ocampe into the technician station,
calfing for assistance, and then briuging restraings to the scene of the containment and
applying them to A.M.'s legs. Respondents expert also.offered the opinion thal -
Luckey and Clement, because of their small stature and light weight, might not have
been usefil in holding A.M.'s arms down in the containment. Howexer, he testified
on cross examination that they could have assisted in helding AMLs legs down. The
evidence is persuasive howevet that Luckey should have acted according 1o -her
ATCM training. Instead she retreated to the technician station and stayved there out of
fear. Rather than leaving Gray alone with A M., she should have worked with Gray
- and Clergent to form & plan to handle A.M. safely until help arnived.. '

The Accusalion alsc alleges that Luckey committed acts of dishonesty during
interviews with investigators, in that she gave inconsistent and different versions of |
what occurred and her rendition was in total opposition to the account of events given
by Gray and:others. Luckey, in her staterment to-invesiigators.on a May 1,.2003, said
that she never saw Gray on AM.s back. She-said that, initially, Gray told her to take
Ocampo into the technician station. When she tried toexil the technician station,
Grav told her to get back inside. She stayed inside the techmcian station and when
she heard 2 lond beom she called rhe facility police, She did not get through
immediately and had 1o cali again. Shc finally reached the operator and toid the
operalor they needed help on unit 17, When other staff arrived in answer 1o Gray's
alarm, Luckey opened the technician station door and looked down the hall. When
she locked down the hall Gray velled to her to get the resiraints and she noticad that
Gray was standing. When she brought the restraints A M. was on his stomach on the
floor. Shetold snvestigators she did notknow where Gray was but thatbe was “down
there somewhere. 1don'tknow whers, Atleast I fhink he was, Fdidn't —Idon't .
know.” A. M. was struggling while she was frying 1o put the resiraints on him. She



ctated thal sne had asked evervone where Gray was wharn she bogan purting on leg
restraints bezadse she wasn't sure where e was and she couldr't realiv 3ec whare he
was, Peopic kepl saying “therc” and she asked “where?" She stated that thers were
so many people around thal she was not sure where (ray wis.

The evidence is persuasive that Luckey was dishonest in her =esponses 1o ihe
irvestigators when she told them she did not ¥now where Gray was and did not sse
wirn or top of AM. It s not credible that she could have struggied with placing ieg
restraints on AM. for severa) minutes and not scen Gray lying on top of AN
Indead, Grav's legs, aithough shorter thart AN, would nave ween in the area around
where Luckey was applying the restraints, ' '

Because the evidence is persuasive that Luckey saw Gray on top of AM, the
avidence is persuasive mat I.uckey substantially departed from: the standard o care hv
failing to advise Gray i get off AM.'s back or suggest an altemate methad of
corgainment which complied with ATCM prawocols,

Factors in Justification, Mitigaiion, Aggravatiorn ang Renabilitalion

17 As et farlh above, respondents have subjected tacir psvehiatric
rechnician licenses wo discipline. However, in consideration of what, if any, discipiine
shouid be imposed, licensess may raduce evidence of extenuating circumstances.
Licensees may introduce cvidence which tends o show justification ard miligation,
15 well as evidence ol rehabilitation. {Arneson v Fox {19507 28 Cal 3d 440, 449),
Complainant may introduce evidence of aggravation.

18 Inaggravation, A.M. diad as a resull of improper containment. Also in
aggravation is the fact that respondents acted in complete disregard of their training
and professional standards. Also in aporavatior, in respect to Reiizel, Clemen: anc
Luckey, is the fact that they were evasive and lacked candor in their staiements to
i1vestigators. All the respondents, with the axception of Salazar who did not appear,
were |ess than candid at hearing as well. Reitzel, Clement and Luckey maintainad
that they did not see Gray Iving on 10p of AM, Grav contradicted his staterments to
investigators, in an effort ta minimize Wiz responsibiliny. For instance, he testified that
he never jumped on AM.'s back. In his statement 10 investigators. he clearly
Jescribed the fact that he jumnped onta.AM.'s back and he iatroduced that phrase into
‘he conversation. In his statements to investigators, he admitted he had baen lying on
A Vs hack the entire time of the containment.” During tegtimony at hearirg he began
to speak in terms of lying on the right side of AMs bady,

19, There are multiple extenuating circumsiances inal comiributed to & M.
improper containment and resulting death, Foremost is the failure of medical
personnel at PDC to respond fo staff notification that A.M., a dangerous and
psychotic ciient, was not :aking his antipsvchotic medication. The problem was
complicated by the fact that unit 17 housed some of the largest and heaviest cients,
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who seere aiso the most combative, That unit was staffed with three womean who
wei_ghed less than 125 pounds, Two of whom were over 60 vears old. Anotner
extenuaning circumstance is the fact that AM. was deaf and mute, and it was
therefore very difficult 1o reason with him. It was only natural, in the situaton that
unfolded here, for staff o fear for their own safet}-'. Ai} of th::ée factors fﬂiﬂgmﬂ the
fact that Gray allemnpted 1o contain A.M. himself, and mitigate the fact that Clement
and Luckey did not discuss or participate in @ proper sontainment, These fuctors do
nol, however, mitigate the fact that Gray remained on A.M.'s back when staff began
arriving, snd the keys were removed from AM., and they donot raitigate the fact that
Clement, Luckey, Reitzel-and Saiazar did not intervene at that p{}i"m for A M 's safaty.

2. Salazar did nol appear and did not introduce any evidence of
rehabilitation. His psvehiatric technician heense expired in 2006 and has not been
Tenewed.

21, Inrespect to rehabilitation, the Accusations were filed against
respondents almoast five years after the death of AM. There was no evidence that
respondents had any prior or subsequen: discipline action taken by the board.

Luckey, Clement, Reitzel and Gray have continued to work as psychiatric wechnicians
since that time. Luckey retired from PDC, with disciplinary charges pending, but was
retained as a retired annuitant and has been working parl time at PIDC. Clement toak
a psychiatric technician position with the Department of Corrections and
Rehabilitation. Reitzel and Gray remained at PDC after a period of suspension.
Witnesses testified on behalf of these respondents, affivming that they are -
conscientious and effeclive in the performance of their duties. All continue to lake
regular yearly training on ATCM and effective intervention techmques. Due to the
delay in filing the Accusations, respondents have had the opporfunity 1o demonstrate
a five and a half vear period of compliance with stanutes and regulations govermng
the practice of psychiatne technicians and compliance with the rules and regulations
of the facilities in which they work,

Costs
27 .Complainant submitted costs certifications in the following amounts:

Gray - $16,107.50 comprised of the legal work of three attomeys and other
staff from January 25, 2005, 10 the date of the hearing and totaling 96.% hours
of work in 2003, 56 hours of work in 2008 and 29 hours al work 1 2007,
including 17 hours of pleading preparation, Comnlaint also offered a cost
certification for investigative services in the sum af $2,897.50 (1.5 hours at
$1d4 per hour and 15.5 hours at $173 per_hour.}

Clernem - 513,733 comprised of the lepal work of three attorneys and other
ctaff from January 25, 2005, to the date of the hearing totaling over 84 hours
of legel work, Complainar also offersq  cosl certification for invesiigative

—
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sarvices in the sum of $3070.30 (1.5 hours at'§ 144 per hour and 16.3 hours at
$173 per hour).

Luckey- $12,555.75 comprised of the legal wiork of three gllorneys and other
staff from August 30, 2006, b the cate of the Aearing totaling over 73 hours of
lezal worl.
Reitzel- $14.720.50 comorised of the legal work of three attormeys and. othar
<taff [rom February 17, 2005, Lo the date o the hearing Lotaling over 96 pours
of fegal work. Complainant alsa offsred a cost certification for investigative
aarvices in the sum of $2,351.50 (1.5 hours at $144 per hour 2ng 13.5 nours al
5173 per hour).

Saizzar- $10.925.30 comprised of the legal work of three sllorneys and other
staff from January 25, 2005, to the date of tae heating iotaiing over 71 hours

of loga) work. Comptainant also offerad z cost cenification for investigalive

services in the sum of and investigative services in e sum of $3,344 30 {one
Hour at $144 per hour and 18.5 hours at $273 per hour]

The entive cost bill for investigation and prosecution of the casc against ail
regpondents is 379, 90625

LEGAL CONCLUSIONS

1. Business and Professions Code’ section 4520 srovides that the Board
may discipline any licensed psychiatric technician for any reason provided in Article
3 {commencing with section 4520} of the Paychiatric Technicians Law, Section 4321,
provides:

The board may suspend orrevoke a license 1ssued
under this chapter [The Psychiatric Techrizians Law

(section £300 et seq,)! for any of the foliowing:

(&) Unprofessional conduct, which includes. but 23 not
limited 1, the following:

(1) Incompetence, o 2ross negligence in CATYING
put usuai psvehiatric technician functions,

..

* all steterary referenzes are to the Cal ifgrnia Business and Prafessions Code unless atherwise indicated.
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() The use of excessive force upon or mistrsaimaont or
abuse of any patient...

AR
{n) The commission af any actinvolving dishonesly,
when that action is substantially related io the duties and

funclions of tho Hcensee.

Catifornia Code of Regulations, title 16, scction 2577, states:

3

As st forlh in Section 4521 of the code, gross negligence 1s
deerned unprofessional conduct and is grounds for disciplinary
action, Asused ip Section 4321 “gross negligence” means a
subatantial departure from the siandard of care which, under
<imilar cireumstances, would have ordinarily been exercised by
a competent ticensed psychiatric technician, and which has or
could have resulted in harm {o the consumer. An exercise of 50
slight a degree of care as to justify the belief that there was a
conscious disregard or indifference for the health, safety, o
welfare of the consumer shall be considered 2 substartial
departure from the above standard of care.

B California Code of Regulations, title 16, section 25771, states:

As set forth in Secuon 4521 of the code, incempeience is deemed
unprofessional conduct and s erounds for disciplinary action. As used
in Section 4521, "incompetence” means the lack of possession of and
the failure to exercise that degree of learning, skill, care and experience
ordinarily possessed and exercised by responsible Hicensed psychiatrie
technicians. :

4. California Code of Regulations, title 16, section 2576.5, sets forth
raultiple responsibilities of a licensed psychiatric fechnician, In pertinent part, this
section provides:

The licenssd psycniatric technictan performs SErvices
requiring techmical and ranua: skills which include the
foliowing:

{a) Uses and practices basic assessment (data
collection), participates in planning, executes
intervendons in accordance with the care plan or
treatment plan, and contributes o evaluation of



inclividualized interventions relsted o ihe car c pian o
treatniel plan.

{b) Provides direct patien ticlisne care by which the
licenses:

i1 Performs hasic nursing services as defined in
subdivision{ak;

[§...4"

(3} Applies communicatior skills for the burposc
of patienticlient care and education. ..

[

s California Code of Regulations, title i6, section 2578.6, s.aies i
pertinent part:

(&) A licensed psychiatric iechnician shall safeguard
patients’/clients’ health and sa faty by actions (hat include
but are nat livsited to tne following:

%%

;o

(3% Parforning services in accordance wiin Seetion

'\.

12 15 & of the Business and Professions Code

(b1 A licensed psychiatric tecanician shall adbers to
standards of the profession and shall incorporate ethical
and behavioral standards ol professional praclice which
include but are not limited i the following:

(13 Maintaining current knowladge and skills for
safe and competent pracrice:

%...4]

(¢) A wiolation of this seciion corsiitutes unprofessiong.
canduct for purpascs of initiating & sciplinary action.

Finiations by Gray

é. As sot forth in Fastual Findings | through 12, Gray is suhject 1o
discipiinary aciion under sectiom 4521, subdivision (a) (0 ). as definad by Califomia
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Code of Regulalions, title §6, sections 1576.5, 2876.6, 2577 and 25771, on the
grounds of incompelence and gross negligence.

As set forth in Factuaj Findings 1 through 12, Gray is subject to
disciplinary actior under section 4321, subdivisiorn (1) on the grounds he used
excessive foroe upon client AN

Finlations &y Heilzel

g Az sat forth in Factual Findings 1 through :1 and 13, Relizel is subject
to discinlinary action under seciion 4521, subdivision (4] (1), as defined v California
Code of Regulaions, title 16, sections 2576.5, 2576.6, 2577 and 25771, on the
- grounds of incompetence and gross negligence.

9, As sel forh in Factual Findings 1 through 1land 13, Reitzei is subject
1o disciplinary action under section 4321, subdivision (1)." on the grounds of
aishionesty.

0. As se: forth in Factoat Findings i through 11and 13, Reitzel is not
subject to disciplinary action under secuion 4321, subdivision (1) (abuse/excessive
force). This ellegatien 15 dismissac. '

Violations by Salazar

3. As set forth in Factual Findings | through 11 and 14, Salazar, is-subject
1o disciplinary action under section 4321, subdivision {(a} (1), as defined by Calilemia
Code of Regulations, title 16, sections 2576.5, 2576.6, 2577 and 2377.1, o1 the
srounds of incompetence and gross negligence.

12.  As set forth in Factual Findings 1 through 11 and 14, Salazar is nat
subject 1o disciplinary action under ssction 4321, subdivision (1) {abuse/excessive
force). This allegation is dismissed. ' '

Vinlations by Clement

'3 As et Torth in Factual Findings 1 through 11 and 13, Clement 15
subject to disciplinary action under sectien 4321, subdivision {a) }), as defined by
Califumia Code of Reguiatiens. title 16, sections 2376.5, 2576.6, 2577 and 253771, on
the grounds of incompeicnce and gross neglhigence.

* Az hearing, the Accusations were amended 1o corecl references to Business and Professions Cods
saction 4321, subdivision (m). Lo subdivizior (). :
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14, Agsct fortr in Factual Findings § through @land 15, Clement i3 subjzct
ta disciplinary action under section 4521, supdivision (), on the grounds of
dishonesty.

Violations by Luckey

‘5 Agset forln in Faetual Findings ! through 11 and 16, Luckey 1 subect
1o diseiplinary action under seclion 4521, ausdivision (a) (1), as defined by California

-

Cods of Regulations, title .6, sections 2376.3, 25766, 257 T and 25771, an the
grounds of incorpetence and gross negligence.

16 As set forth in Factual Findings 1 through 1:2nd 16, Luckey is suhject
to disciplinary action under section 4521, subdivision {n} on the grounds of
dishonzsty.

Disciplinary Considerations

17.  The purpase of diseiplinary procescings is not o punish ficensees, but
to profect the nublic. The death of A.M. was 2 grave and tragic conssguence of
respondents’ failures to fotlow established contaimment procedurss. But, as set furth
in Findings § 7 through 27, there was sufficient evidence of miligaticn and
jehabiiitation, particularly the passage of five and one hal? vears without incident, o
‘adicase that Gray, Clement. Luckey and Reizzel no longer pose a risk to clients,
Heywever, the Andings of dishonesty and the continued lack of candar 21 hearing Lhat
these respondents displayed, indicates a lack of complete rehabilitation, Ti is thus in
the best interest of the public that these respondsnis serve 2 probasionary period undsr
terms anc conditions Gesignad 10 pratect the public.’ -

STy determinatian is ‘n accors with the gridance provided by Catisorria Code ot Reguiglions, title .4,
section 2504 and saction 2579.10, which provide in partineni past:

lr reaching = dacision om a discipimary action under 2 Administative Procaduere Act {{overzme Code
section | 13400 et seq. the Baard shali consider Lhe disciplinary zuidelines antitled ' Dissplinary
Cuidelines™. {Rev. /1907 which are hersby mearporated by raference. Deviatinn frarm these guidelines,
inciuding the standard condilions of prosation. s appropria: whers the Board, n il sole digeretion,
detarmines that the facts of the particd lar case warrant such a deviation - for sxaraple. Lhe wresence of
mitigaring lactors: the ags of the case; evidentiary problems.

Ir; determining whether revotation, stapens:un ot probatian shauld be mmposed in 2 given disciplinary
action, the faliowinz factors should be considersd:

“arure and severity of the aclis], oiTenseis), or crima(s’ under considesation,
Aztual ar poatential has 1o 1he peblic.
Actiza: or wetential hanm o any panent.

Dwverall disciplinary vecard,
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18. - Although the faciors in mitigation apply 10 Salazar as well, Salazar did
aot produce evidence of rehabilitation. Thus, Saiazar has failed 10 demonsfrate that
he does not continue ie pose arisk ie ciienfs. S alazar’s license s expired. However,
section 118, subdivision (b}, provides that expiration of a license shall not deprive the
Roard of jurisdiztion to proceed with 2 disciplinary action during the period within
which the license mav be renewed, restored, reissued or reinstated. Under section
4545, the Board may renew an expired license at an¥ time within four years afier the
expiration. '

Assessment of Cosis

19, As sel forth in Finding 22, the total cost of investigation and
nrosecuiion of this matter was established as $79.906.25. Sectton 125.3 provides in
pertinent part that the Administrative Law Judge may direct a licentlate found o have
commited a vialarion ot vialations of the licensing acl 10 pay a sum not 1o cxceed the
reasonable costs of the investigation and enforeement of the case. Accordingly, the
initial inquiry is whether these costs are reasonable.

Complainant represents that the billing was distributed atnong the respondents

on the hasis of work done in connection with the charges against the various
sspondents. Nevertheless, some of the charges appear excessive and appear to

overtap. For instance. the investigative charges tofat abmest $12,000, yet the bulk of
the investigation was conducted by investigators for PDC and the Departrent of
Developmental Services in connection with actions by the eroplover. Cornplainant's
investigalor reviewed the extensive investigation record and prepared his o repotls,
vistted the site on one pecasion and conducted limited interviews,

Orverall eriminal actions taken by any federal, sate or docal aganey ot court

Prior wamnings an regord or prior remediation,

MNumber and‘or varisty of current vialanons.

Mitigation evidence.

In case af a criminzl convicsion. cumpliance with 1e7ms of sentence andior cousl-ordeTed prodation.
Time passed since the actis) o offense(s] oncutred.

if applicable, evidencs of proceedings Lo dismiss 4 wonviction sursnant e Penal Code secrion §203.4.
Conpsration with the Buard and other law emforcetnent or regulatory agenciss,

Ceher renabilitation evidence.

-2
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_ The gost cesrtificat’ons also indicate that muliiple altomeys worked on
preparing this matter for acaring, There appearsto he an overlan in preparaiion in
that 45 new sllomeys were assigned, they wers raquirsd o become accuainted with
tha casc and state of the cvidence. Additionally, there appears to be significant
overcharess in certain areas of the biliing. For instance, although the pleading in this
maller was almos: identical for cach of the five respondents, she hilling indicates a
charge for at Jsast 10 hours of worl preparing the pleading, for each respandent, and
16 houss for preparing the pleading against Gray. )

The total cost of clase 1o 80,0001 is palently excessive given that: the
invastipation urdertaken in this marter was conducted in larse narl by ather sgencies;
this mattar was preparsc-and reviewed multipls imes cver three years. by thres
diffeent atlorneys, and although there were five respondents, there was onty ons
incident &t 1s5ue.

Accordingly, the reasonanie costs of investigation and prosacution of these
matters is modified as follows:

Only the attorney’s fees incurred by Jennifer Cady were considered as legal
fees. This reduced the lezal fees to the following:

{Gras: $il.633
Clement: $:1.060
Eucksy: $9.322
Reitzel: F11,771
Salazar: 58,176

Furihet, the jegal fees are reduced by 20% in an attempl (0 accauni for some of
te areas where billing appears excessive for the task undertaken andfor overlaps
ather charges.

Gray. . 39303
Ciement: FE.B48
Luckey: $7.457.60
Reitzal: £5. 416,80
Salazar: 56, 544).80)

Finaily, (he investigative services arc ~educed aa foliowa:

Ciray: $2.807 reduced to $2,032 (eliminate 3 hours ol 17.3 hows}.
ClalpEnts £3.070 reduced 1o $2,025 (eliminate {ve hours of 18 hours;
Salazar: £3,344 50 reduced to $2.479.50 (eluminate five hours of 19.5
hours)
Reitzel: 52 851,50 reduced ta $1,686.50 feliminaie five hours of i3
MRS}
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After the appropriate reduclions noled above, the total costs for the
investigatior. and proseculion of the matter is $49,789.20. The amoum attributed to
sach resmondent is as follows: -

Gray; . $9,303 ~3$2,032 811,335
Clemen: 58,848 +.52,025 = 510.873

Luckey; 57.437.60 _

Reirzel: $9,416.80 - $1,686.50 = §11,103.30
Salazar $6.340.80 + $2,479. 50 = §9,020.30

20,  ltis determined that the above modified costs of iny ﬁSTlg&Lan and |
prasecution of this marter are reasonable tnder section 125.3. However, the inguiry
as to whether to impose these costs on respondents is governed by the California
Supreme Court case of Zuckerman v. Board ) f Chiropractic Examiners {Z002) 29
Cal dth 32, Zuckermar sets forth the factors 10 be considersd in determpmng the
reasonablaness of imposing costs on a chiropraclo? disciplined by the Board of
Chiropractic Examiners. These factors should be applied to cost recovery schemes
applicabls to other governmental agencies.

The Zuckerman court held that “the Board must exercise ﬁs discretion 0
reduce or eliminate cost awards in a manner that will ensure that ... jcost recav ery]
does not deter chiropraciors with pntf:nuail} meritorious claims or defanses from .
exercising their right to a hearing.” The court established five mnmderatmns that an
agency must take into account when assessing the amount to be ;.hargad The court
said:

IT]he Board must not assess the full costs of
investigation and prosecution when to do so will unfairly
penalize a chiropractor who has commitied some
misconduct but who has used the heanng process 1o
oblain dismissal of other charges or a reduction in the |
severity of the discipline 1mposed The Board must
congider the chiropractor’s subrctn 2 good faith beliel
in the rnerits of his or hier position” [Clta,tmn] and
whether the chirppractor has raised a “colorable
chalienge” to the proposed disciptine [Citation, ]
Furthermore, as in cost recoupment schemes in which the
£OVEITITICNL 528KS 10 IeCOvVer from criminal defendanis
the cost of their state-provided legal represenation
'{Citatior] the Board must determine that the chirapractor
will be financially able tc make later payments. Finally
the Board may not assess the full costs of investigation
and prosecution when it has-conducteda -
disproportionately large investigation. and pmse»uﬁon iite;



srove that 2 chiroprasior engaged i relatvely Innocuous
miscoaduct”

In this matter, respondents were piven the opoorunily o apply the Zuckerman
Factors to their situations and 1o argue ascordingly. Graw C lement and Reltzel
established that they had modest saaries and modest family tneomes, Luckey
estahlizhed Uhat she is retived, receiving & small pension and Social Security, and is
working only iniermuitiently at a modest u.-agc.'"'

The remaining Zuckerman considerat:ons are uiten intertwined. The agency
must assess 2 respondznt’s “subjective good faila helis? in the merits of [Ris ar kerl
aositions™ and whether respondent sraized a colorable shallznge to the pronosed
dgiscipline.” A related consideration s whether thera has becn some misconduct but
the respondent has used the hearing process 20 obiain dismissal of other charges or 2
r=duction in the severity of the discipline imposed.

Here, the Accusations sought revecatian or suspension of licenses and
frmposition of casls’ As set forth below, respondents, with the exceplian of Salazar,
wers successful in ontaining 2 grant of probation rather than an puiright revocation ar
suspension. At hearing, 1'espan'dt:nts raised & colorable chajlengs, not to whether
there were arounds for discipling, but to whether revocation shouid be imposed, giver
the mitigation presented and given the passage of five and 2 half years since the
incident. Additionally, both Reitzel and Salazar obtained dism tssals of the charges of
client abuse. mistrealment and cxcessive force.

Accordingly, aiven the financial pm'traita'nf Gray, Reitzel, Ciemerg and
Luckey, the grant of probation and thess egpondents’ good faith beliel that they hac 2
sound defense of mitigation, the costs of investigation and prasecution of 1Ris mauer
are fnther reduced by one half for these respondents and they may pay costs I
installment pavments, as more fully set forih in the Order.

“id ap 45

* Dne of the serioes drawbacks of the Zueckerrman case is thal complainant is 2t a disadvan-age in rebuting
respondsnt’s Snancial claims. BEvin it a hifurcated proceedimg were instituted, wherzin respondent was o
procuce proof of his o7 ner frnancial sosition and complainant waz permelis Siscovery, the cost of sued &
proceeding mizil very weli gxcead the costs sought in the ungerlying action.

i 5 motrer drawback m appiving the Zuskermar etors ' tha the Fvidence Code prakibits inroduction of '
svldence of sed ement affers. Thus, the finder of fact zanno! go heyand the peralsy sauglit i the pieadings
v delermining whether respondent has achisvec 2 reductior o7 the severity af Lhe discipline “impased.”
Wwithoul informarian as w what discigiine the aganoy nas offered, it is impassible for the findsr of fac ¢
detarmine whether respandent “has usad the hearing process 13 ahtzin .. a reductien in e severity of the
discipling lrposee.”



ORDER

i “Pavchiatric Technician Licenss No, PE 19120 issued 1o EDW ARD S
SALAZAR 13 EEVOKED.

& EDWARD 8. SALAZAR shall pay the 'Buré-ﬁu of Vocationa Nurses
and Psychiatric Technicians, or its designee, the surn of $£9.020.30
3. - Psvehiatric Technician Licsnse No. PT 30932 issued 1o RIC]—I&RD
LOYD GRAY is REVOKED. However, revocation is STAYED and a probationary
license shall issue Tor three {33 years on the terms and conditions dbelow,

4. Psvehiatric Technician License PT 24049 issued to JANETTE LYNN
CLEMENT is REVOKED. Howsver, revocation i3 STAYED and a prDbatmnan
license shall issue for three {3) years on the terms and.condiions bﬁlu:_:_w

;8 Psychiatric Techniclan License PT 2U539 jssued to LAURINE P.
LUCKEY is REVOKED. However, revocation is STAYED and a prebationary
license shail issue {or Lhree {3) vears on the terms and conditions below.

&. Psychiairic Technician License P'E 26367 issued to MARK STEVEN.
REITZEL is REVOKED. However, revocationis STAYEDR and a probationary
license shall issue for three (3) vears on the terms and conditions below.

CONDITIONS OF PROBATION
1. OBEY ALL LAWS

Each respondem shall obey all federal, state and local !lam , including ali
statutes and regulations governing the license. Respendents shall. submit, in
writing, a full and detailed account of any and alt violations of the: law,
including alieged violations, to the Board within five (:] days of pecurtence.

Te ensure comphame with t‘mﬁ condition, responacnts sh&ll submlt
fingerprinis through the Department of Justice and Federal Bureau of
Investigation within thirty (30} days of the etfective date af the decision,
unless the Board determines thal fingerprints were previgusly submitted by tae
respondents to the Board.

Each respondent shall als0 submit 1o the Board a tecent 27 x 27 photograph of
wimselfherseif within thirty (30} days of the effective date of the decision.

Ha reap@ndent is under a criminal cour: order, including probation or parole,
and the order is violated, it shall be deemed a violation of these probation
conditicns.

[
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COMPLIANCE WITH PROBATION PROGRAM

Fach respandeni shall [ully comply with the conditiors ol probation
astabiished by the Board and shall cooparale wilh reprasentatives of the Board
in its monitoring and investigation of the regpordents” compliance with the

Prebatien Program.

tIpon successful completion of probaion, a respondant’s lcense will e fully
restorad.

SURMIT WRITTEN REPORTS

Each respondent shall subrrit or cause 10 be submitied, wader penaily of
perjury, any writter reports, declarations and verification oF actions as racuirsc
by the Board oritsre cesentalives. These reports or declarations shall COTAln
staternents relative to respondents” compliance wiih a]l the conditions of the
Roard’s Program. Respondents shall immediately execute all refease of
informatiorn forma as may be reguired by the Board or its represanialives.

[0 the frst repart, cach respandent shall provide a List of ail states and
(ertitories where hedshe has ever heer licensed as 2 vocationai/practical nurse,
psychiatric technician, o regisiered nurse. Rach respondent shail provide

i [ormation regarding the status of each license and anv change in ilcenss
stutus during the period of prabatiorn, Each respondent shal; inform the Beard
if hefshe applies for or 0DLAING & NEW nursing or psvehiatric lechnican livense
during the pesiod of probaticn.

Each respondent shall provide a copy o the Board's decision Lo the regulatery
agency in every state and tarritory in which hefshe has applied for or nolds 2
vocational/practical nurse, psychiatric technician andfor regisiersd nurse
license.

NOTIFICATION OF ADDRESS AND TELEPHONE NUMBER
CHANGE(S)

Each respondent shal! nolify the Board, in writing, within five (2) days of any

~ change in address or teiephane number(s).

A respondent’s Taiivee 1o olaim paait seat oy the Board may he gesmed a
viplation of these prohation conditions.



5. NOTIFICATION OF RESIDENCY OR PRACTICE OULTSIDE QF

STATE Z R
Each respondsnt shall notfy the Board, inwtiting, within five (5} days, if
heishe leaves California to reside or practice in another stae. Periods of
resicency of practice outside of California shiall not appiy toward a reduction
of this probation time. period. 11 respondent. resides or practices outside of
California. the veriod of probation shall be mutomatically extended for the
same time period he/she resides or practices outside of Califerma. Each
respondent shall provide sritien notice e the Board within five (3) days of
any change of residency or practice. ' R

Each respendent shall notify the Board, in writing. within five (5} days, upén
his/her retumn to California. '

6. MEETINGS WITH BOARD REPRESENTATIVE(S)

Each respondent shall appear in person al meetings as directed by the Board or
its designated representatives.

7 NOTIFICATION TO EMPLOYER(S)

When currently employed or applying {or smyployment in any capacity in any
health care profession. respondent shall notify his'her, cmployer of the '
probationary statas of respondents’ Jicense. This notification to the
respondents’ curreni nealth care employer shall occur no later than the
effective date of the Deciston. Respondent shall notify any prospective healtn
care employer of histher probationary status with the Board prior to accepting
such emplovment. At a minimusn, this notification shall be accomplished by
providing the employer or prospective emplover with a copy of the Board's
Accusation-and Disciplinary Decision,

The Health Care Profession includes, but is not limited to: Licensed
Vpcationa) Nurse, Psyehiatric Technician, Registered Nurse, Medical
Assislant, Paramedic, Emergsncy Medical Technician, Certified Nursing
Assistant, Home Health Aide, and all other ancillary technical health care
positions,

Each respondent shall cause sach health care empivyer te submit to the Board
all performance evaluations and any other emplovment related reporis as
required by the Beard. Each responden. shall notify the Board, in-writing, of
any difficulty in securing employs: reports within {ive {3) days of such an
everl,



Each respondent shall notify the Board, i writing, within [ve (5 days of any
change in employment status. Each respondent shal. motify the Boarg, m
writing, if heishe is jerminated O scparated, regardlzss of cause, from ary
nursing or health care related employment witk 2 f!| explanation of the
circumstances surrounding the termination or separation.

EMPLOYMENT REQUIREMENTS AND LIMITATIONS

Respondents, Gray, Reitze. and Clemerd shall work in 2isther licensed
capacity in the state of Cabifornia. This sractice shall consist of no fess than
six {6) continuous mariths and of no less thar twenty (20) hours par weex.

Respondent Luckey shall work in hisfher licensed capacity in the stats of
Celifornia. If Luckey wishes to remain retired, she and the Board shal
estabiish & minimurm level of hours of empoyment 1o atlow her to meet thiz
SEQLITETSN.

Respondents shall not work for a nurscs regisiry ov i 2ny private duty
posilion, a lemporary narse placement agency, 4s 2 facuity membar in an
accredited or approved schoot of nursing, or 25 an INSIRCLor ‘na Board
approysd continuing cducation course cxcent as aporoved, inwriting, by the
Board. Respondents shall work only on a regularly assigned, identizisd end
predstermined work site(s) and shail not waork ina floar capacity exceant as
approved, in writing, by the Board.

Resnondent Luckey may remaim i the capacitv as a retired annuitant serving
the PDC. :

SUPERVISION REQUIREMENTS

Before commencing or continuing employment ir. any health care professton,
=ach respondent shall obtain approval from the Board of the supervision
pravided to the respondents while emntoyed.

Respondents shall not function as a charge nurse {l.e., work i any healthcare
setting as the perscn who aversees or directs licensed vocational nurses,
psvchiairic technicians, certified nursing assisiants or unlicensed assisiive
nerzonnel] o supervising psychiatric technician during the periad of probation
excent as approved, in wriling, by the Board.
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COMPLETION OF EDUCATIONAL COURSE(S)

Each respendgnl, at his or her own expense, shell enrot] and sucoessfully
corapiete a dourse(s) snbstanlially related icthe vi_olatir::n_{__s}'_m'lafér_than the
and of the first year of probation. One of the courses respandents.shall enroll
in and complste shall be a course which focuses on ethics and integrity.

The coursework shali be in addition to that required for license renewal. The
Board shall notify the respondents of the course content and number-of contact
hours required. Within thirty (30) days of the Board’s written notification of
assigned coursework, respondents shall submil a written plan to comply with

this requirernent. The Board shall approve such plan prior to enrotlment in
~any course of study,

Upon successful completion of the course, respondents shall subrmt “origmal”
completion cenificates to the Board with thirly {30} days of course
completion.

MAINTENANCE OF VALID LICENSE

Each respondent shall, at all times, maintain an active current license with the
Board including arny period of suspension,

I ar-initial license must be issued (Statement of [ssues} or a_lic;a_née 15
reinstated, probation shall not cormmence until a license is issued by the Board.
Responderis musl complete the licensure process within two (2) vears from
the effective date of the Board’s decision.

Should a respondent’s lcense expire, by operation of law or otherwise, upon
renewal or remnstatement, respondent’s license shail be subject to any and all
conditions of this probaiion not previousty satisfied.

COST RECOVERY REQUIREMENTS
Respondents shall pay to the Board costs associated with its investigation and

enforcernent pursuant to Business and Professions Code section 125.3, the
amounts thal Tollow.

Gray: §5,667.50
Clement: $5.436.50
Luckey: §3,728.80
Reiizel; $£5,551.65
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Respandents shall be permitled te pay thase C0sts Nz payrient plan approved
by the Board with payments ic be completad no later than tree months aricr
;0 the end of the probation period. The filing af harkruptey by & respengsit
shali 70t reliave respondsnt of hisfher responsibility ta reitnhurse the Board for
jts investigalion and prosecution casts. Failure (o reake payments I
ascordance with any formal agreement entered (n with the Board or pursuant
to any Decision by the Board shall be considered s viclation of prabation.

I/ a respondent has not complisd with this candition during the prabationary
period. and respondent presents aufficient documentation of his/her goad faitn
effars to comply with this condition, and if no other conditions have been
violated, the Board ar its representatives may, Upon written raguest from e
respandent, extend the probation period up ic oneé year. withow; imther
hearing, in order to comply with this conditinn. During the extension, all
original conditions of prebation will anply.

Except as provided above, the Board shall not zenew or rzinstate the lieense of
any responden: who has feiled o pay al! the cogss as dirgctad in a Decision,

LICENSE SURRENDER

During prehation, if a responaent ceases prac :cing due to retiremnent. health
reasons, of (s otherwise unable 10 satisfy the conditians of probauor,
regpondent may surrender his/ber license to the Board. The Board reserves e
right to evaluate respondent’s request and io exercise 115 discretlon whether o
grant the request without further hearing, Upon formal acceptance of the
rendered license, respandents will no onger be subject 10 the conditons of
probatiar.

Syurrender of 2 respondent’s license shall be considerad a disciplinary sction
and sha!l become a part af respandents” license history with Lhe Board. A
licenses wha sutrenders hisiher license may petition the Baard for
reirstatement no sooner than the following minimum periods from the
effective date af the disciplinary decision for the surrender:

Three (2] vears for reinstaterment ol a license surrenderad for any reason other
than a mental or physical illness; or
One (1) vear for a license surrendered for & mzntal o phyvsical illness,

VIOLATION OF PROBATION

IF & respondent viglaley the conditions o7 hisdher probation, e Board, afier
giving the respondent notice ard an anporiunity to he heard. may set aside the
suay arder and impose the stayed discinline (dzniatirevocation) of the
responder: s (icense, I during probation. an accusalion or patition to revoks



arobation has been filed ageinst a respondent’s license or the Attomey

eneral s Office has been reguested w prapars an accusation or petition Lo
revoxe probation against a respendent’s Heense, the prebationary period shail
automaticaiv be extende¢ and shall not expire until the accusation or petition
has been actad uper: by the Board.

Diated: Novemiber 26,2008

Administrative Law Judge
Office of Adminisiralive Hearings

i
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EDMUND G. BROWN JR., Atiorney General
of the State of Cualifornia

MARC D. GREENBAUM
Supervising Deputy Atormey General

JENNIFER 5, CADY, State Bar No, 100437
Deputy Atormey General

300 So. Spring Street, Suite 1702

Los Angeles, CA Q0013

Telephone: (213) 897-2442

Facsimile: (213} 897-2804

Attorneys for Complainant

FEB * 7 2408

Board of Vocational Nursing
and Psyechiatrlc Technlclans

BEFORE THE
BOARD OF VOCATIONAL NURSING AND PSYCHIATRIC TECHNICIANS
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Cass No. ®T-2033-1251
JANETTE LYNN CLEMENT
aka Janztte Lynn Fisher ACCUSATION
577 Mathew Street
Porterville, CA 93257
Psvchiatric Technician License No. PT 74049
Fespondent.
Cnmplaunant alleges:
PARTIES
i Teresa Bella-Tones, 1.0, ¥.2 N, BN, {Cornplainant) brings tnis

Accusatior. solely in her official capacity as the Exccutive Officer of the Board of Vocational

Nursing and Psvehiatzic Technicians, Depariment of Consumer Affairs.

2. Om or about August 21, 19835, the Board of Yocationa] Nursing and

Psvchiatric Technicians issued Psvehiatric Technician License Number BT 24028 ic Japette Lynn

Clement szka Janerte Lynn Fisher (Respondent). The Psychiame Techriciar License was in full

force and =ffect at all times Tejevant to the charges brought herein and will expire on Augast 31,

2004, unlass Tenewed,
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JURISDICTION

La]

3 This Accusation is brought before the Board of Vocational Nursing and
Psychiatric Technicians (Board), Department of Censumer Affairs, under the authority of the
following laws, All section refercnces are o the Business and Professions Code unless otherwise
indicated.

STATUTORY and REGULATORY FROVISIONS

4, Section 4520 of the Business and Prefessions Code {Codc) provides, 1
pertinent part, that the Board may disciphing any licensed psychiatric techmician for eny reasoz
provided in Articie 3 {commencing with section 45204 of the Psvchiatric Technicians Law (Code
§ 4500, et seq.)

5. Saction 118{b} of the Code provides, in pertinent part, that the expiration
of 2 Ticense shall not deprive the Board junisdiction to procsed with a disciplinary action {iw.tﬁng
the period within which the licenss may be renewed, restorad, reissued or reinstated. Under
section 4545 of the Code, the Board may renew an expired license at any time withan four years
after the expiration.

B. Section 4521 of the Code states:

"The board may suspend of revoke a licensc issued under this chapter (the
Psychiatric Technicians Law (Bus. & Prof Code, 4500, et seq.y] for any of the following reasons:

() Unprofessienal conducr, which includes but is not limited to any of the
fellowing:

{1} Incosnpeience or gross negligence b carrving out usual psychiatne 1echt1ﬁian

funcrions,

(d) Violasing or attempting to violate, Mrectly or indirsetly, or assisting in ot

abetting the violation of, or conspinng to violare any provision or terms of this chapter.

{i) Theuse of excessive forcs uper o the rmistreatment ot abmse of any patisnt.

(I3 Faflure tc report the commissior: of any act profeaited oy this sectiorn.

2
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(m) The commission of any act involving dishonesty, when that action 13
substantially related to the duties and fupctions of the licensee.”

e Califormia Code of Repulations, title 16, section 2376 5, siates;

“The iicensed psychiatric technician performs services requiring technical and
maneal skills which include the following:

(a) Uses and practies basic asscasment {data collection), participates in planning,
sxcoutes interventions in accordance with the care plan or treatment plan, ané contributes ta
evaluation of individualized interventions relaied to the care plan or treatment plan.

{b} Provides direct patient/client carc by which the licensee:

(1) Performs bastc nursing services as dafined in subdivision (&);

{2} Administers medications;

(3) Appliss commumicarion skiils for the purpose of patient/client care and
education; and

(%) Contributes to the development and implementation of a teaching plan related
to self-care for the patient/chisnt.”

8. California Cods of Reguiations, title 16, section 2376.6, states:

“tg) A licensed pavchiatric technician shall safeguard patients'/cliens’ health and
safety by actions that include but are not limited o the following:

(1} Reporting to the Board acts specified in Ssction 4321 of the Business and

| Professions Code;

(2} Documeniing patient/client care in accordance with standards of the
profession; and

(3} Performing services in accordance with Sechion 125.6 of the Busmess and

* Professions Cods,

(b} A licensed psvehiatric technician shall adheres to standards of the proicssion
and shali ‘ncorporale cthical and behavioral standards of professional practice which include b

are et limised to the following:

Ll
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(1) Maintaining current knowledge and skills for safe and competent practice;

(2} Maintaining patient/client c_unﬁdemialit}*;

{3y Maintaining professional boundaries with the patient/clicnt;

(4) Abstaining from chemical/subsiance abuse, and

(3} Cooperating with the Board dunng investigabons as required by Section
4521.2 of the Business and Professions Caode. )

(c) A violation of this section constitutes wprofessional conduct for purpases of
jnitiating discrplinary action.”

Q. California Code of Regularions, title 16, section 2577, states:

“As aet forth in Section 4521 of the code, gross negligence 18 deemed
unprofessional conduet and is grounds for'disciplinary action. As used in Section 4321 “gross
negligence’ means a substantial departure from the standazd of Eiil'i:‘; which, under sirnilax
circurnsiances, would have ordinarily been sxercised by & competen licensed psvehiatric
teghmician, and which has or could have resulied in harm to the consumer. An exerciae. of so
slight a degree of care as to justify the beliéf that there was a censcious disregard ot indifference
for the health, safety, or weifare of the consumer shall be considersd a substantial departure from
the above standard care.”

10, California Code of Regulations, title 16, section 25771, states:

“aq set forth in Section 4521 of the code, incompetence i3 deemed unprofessional
conduct and is grounds for disciplinary action. As used in Section 4521, 'Incompetence’ means
the Tack of possession of and the failure 1o exercise thal degree of learning. skill, cars and |
expenience ordinarily possessed and exercised by responsivle licensed psychiatric technicians.”

COST RECOYERY

21, Section 125.3 of the Code provides, in pertinent part, that a Bcard may

request the administrative law judge to dircct a licentiate found to have cornmitted 2 violation ar

| violations of the licenging act fo pay a sum not to exceed the zeasonable costs of the nvesilgation

and eriforcement of the case,
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STATEMENT OF FACTS

12, In April 2003, client A.M." was a 37 year old, developmental disabled,
resident on Unit 17 at Porterville Developmental Center (PDC). Client A.M. was approximately
aix feet (all and weighed éppmximateiy 250 pounds, Client A3, was deaf and mute, but could
read lips. He was diapnosed with paranoid schizophrenia and mild mental retardation. While &
resident at PDC, Client A M. had a history of engaging in various dangerons and disturbing
Lehaviors due to his unstable mental stalus. |

Licensed psychiarric technicians and psychiatne techmician assistants employed at
FDC are instructed in Active Treatment Ca";sis Management (ATCM), ATCM fraining teaches
employees how to handle aggressive and/or assaullive clients. I a client assaults staff,
e:rﬁpluyees at PDC are to “escape, evade and get help.” In a cnsis situation, an escape and cvade
response may escalate into a physical intervention or “contaitmnent” of the cheni. Pursuant to
PDC policies and procedures, there are no one-person containraent procedures. The minimum
number to staff required to “contain” a client is two staff members, and the maximum number is
five staff members.

In Aprl 2003, Client AM. exhibited a pattern of escalating behavior and refusal
1o take routine medication, On Aprl 13, 2003, Client AM. became angry and upset. Client
AN, took the keys of a PDC staff member and stabbed the staff member in the stomach with one
of the kevs. This was reported to Psychiatric Technician (PT) Richard Gray.® PT Gray activated
his atarm end pursued Client A M. and attempred 1o “contain™ Client AM, PT Gfa}f Was
attempting 1o contain Client A.M. by lving on the back af the siruggling client. PT Gray placed
hie arm around Client A.M."s neck. This was not an approved ATCM cordainment procedare,

Respondent Clement hearg PT Cray’s alarm. Rather than assisting hor co-worker

, and responding to the alarm as required by PDC palicies and procedures and her traiming as a

1. In ordet to protect the privacy of the client and bis family, orily the irjtials of the client
w3l be used in this docurment.

2. A separate Accusation kas beer filed by Complainan: against FT Richare Gray,

L
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psychiatric technician, Respondent retreated to the tech station. Respondent remained in the tech
station until other siaff members responded to PT Gray’s alapn and call for help.

Afler several minutes, Respondent Clernent went down the hall to the sceue of the
“sontainment” of Clicnt A M. Respondent Clement failed to intervene in the inappropriate
ATCM contaienent procedure utilized on Client AM. During the invesiigaton of the incident,
Respondent Clement gave inconsistent, differing and false accounts of the mcident to
invesngators,

Afier several minutes of attemoling 1o “contain®™ Client A M., the Client
eventually stopped struggling. Client A M. died. The medical examiner determined that the
cause of Client A M.7s death was “Cardiac dysthyihmia dus to prolonged left carotic artery
compression.”

FIRST CAUSE FOR DISCIPLINE

(Incompetence and/or Gross Negligence)

i3, Respondent is subject 1o disciplinary action under Code section 4521,
subdivision {a)(1), as defined by Califorma Code of Regulations, title 16, sections 2576.5,
2576.6, 2577 and 2577.1, on the grounds of incompetence andfor gross neghigence, in thal
Respondent departed from, and/or substantially departed from. the standard of care ordinarily
possessed and exercised by g responsible licensed psychiatric techmcian. The cizcumstances are
as follows:

a. On or about April 13, 2003, Respondent f-a.i] ed 10 commmunicate with
fellow staff member(s) proper containment provedures end devise a'strategy for contaimng Client
& M. that would ensure the safety of the client, as more fully set forth in paragraph 12, above.

b, On ot aboul April 13, 2003, Respondent failed to follow PDC policies and

 her training in that she neglected 1o perform her duty te protect the safery and welfare of Cliann

AM., az more fully sel forth in parzgraph 12, above.

SECOND CAUSE FOR DISCIPLINE

(Dishonesty)

id.  Respondent is subject wo disciplinary action under Code section 4221,

G
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subdivision (m), in that Respondent committed acts of dishonesty, as follows:

a. During inlerviews with investigators, Respondent gave inconsistent and
diflerent versions of what ocourred during the “containment” of Client A.M. and in total
opposition 1o the accourt of events by PT Gray and others present,

PRAYER

WHEREFORE, Complainant requests that 4 bearing be held on the mateers herein
alleged, and that follewing the hearing, the Board of Vocational Nursing and Paychiatric

achnicians 1ssug a decision

i Revoking or suspending Psvchiatric Techmician License Number FT
34049 issuad to Janeite Lyon Clement aka Janette Lynn Fisher.

| 2, Ordening Janeite Lynn Clement to pay the Board of Vocational Nursing
and Psychiatric Technicians the reasomable costs of the inveshgation and enforcement of this
case, pursuant to Business and Professions Code section 123.3;

e

3 Taking such other and further action as deemed necessary and proper.
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